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REASONS FOR JUDGVENT BY Deschénes, J. A

CONCURRED | N BY Turnbul I, J. A
and Robertson, J. A

THE COURT

The appeal is disnmssed and it is ordered that a conviction for
extortion under s. 346(1.1)(b) of the Crimnal Code be entered against the
appellant in lieu of the conviction for "attenpted extortion" entered by the
trial judge. The appellant shall forthwith surrender hinself to the Codi ac
detachnment of the RCMP to serve the sentence inposed on himby the sentencing
j udge.

DESCHENES, J. A

[ 1] The appel | ant appeal s his conviction of "attenpted
extortion" pursuant to s. 346(1.1)(b) of the Crimnal Code of Canada.

[ 2] The grounds of appeal are as follows:

(1) The Trial Judge erred in finding the Appellant guilty of an
of fence he was not charged with and that was not supported by the
evi dence; and

(2) The Trial Judge erred in |aw by apparently anendi ng the
i ndi ct nent.

[ 3] The events upon which the trial judge relied to convict
the appellant essentially took place on February 17, 2000 when the appell ant
visited Ms. Nadi ne Kandal aft-Johnson and Ms. CQuell ette-Johnson at their
residence in Dieppe, N B. The purpose of the visit was to discuss a drug
debt owed to the appellant by Sacha Kandal aft, Ms. CQuellette-Johnson's son.

[ 4] After considering the evidence as a whole, the tria
j udge nade the follow ng findings:

I amsatisfied that there was no physical violence on the times alleged
in the indictnent. As nentioned earlier, there were two other incidents
of physical violence but they are unrelated to this nmatter. However, | am
al so satisfied beyond a reasonabl e doubt that there were threats and
menaces on February 17th 2000 in Di eppe, New Brunswick. | am satisfied
that Serge Noél made these -- those threats and nenaces on that day. |
bel i eve Nadi ne Kandal aft-Johnson and Ms. Cuel |l ette-Johnson when they say
they felt threatened and that Serge Noél did say in effect you don't know
who you are dealing with and he was going to punch Sacha's |ights out. He
swore this on his nother's heart. This could only be for the purpose of
col l ecting the noney.
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I amsatisfied that other incidents which occurred agai nst Nicole

Quel | ette-Johnson at or near the Town of Dieppe during the tinme period in
guestion also constitute threats or nmenaces. And |'mreferring to the
phone calls and the other visits. The problem| face in this matter is
the issue raised by Defense counsel concerning the wording of the

i ndi ctment. No noney exchanged hands on these occasi ons of threat or
nmenace. So, Serge Noél did not extort anything on those occasions.
Therefore, according to Defense counsel, the Crown did not prove its
case. As alluded to earlier, | do not believe the Crown has proved its
case beyond a reasonabl e doubt with respect to Sacha Kandal aft. | do not
believe many of the things that he had to say and | therefore can't
convi ct because | cannot -- | still have reasonabl e doubts with respect
to the charges relating to Sacha Kandal aft.

However, based on the authorities and on the evidence, | believe the
Crown has proved beyond a reasonabl e doubt that Serge Noél attenpted to
extort noney from Ms. Nicole Cuellette- Johnson. The question nmark is
whet her the indictnent and the Crimnal Code permts such a finding of

[guilt]. Section 346(1) refers to induces or attenpts to induce. And
Section 660 of the Code says, "Wiere the conplete conm ssion of an

of fence charge is not proved but the evidence establishes an attenpt to
commit the of fence, the accused may be convicted of the attenpt. |
believe that that is the case.

M. Noél, would you pl ease stand?

Based on all of the evidence | have heard, | am satisfied beyond a
reasonabl e doubt that you are guilty of attenpted extortion, contrary to
Section 346(1.1)(b) as against M. CQuellette-Johnson.

[ 5] The trial judge concluded that the appellant had nade
threats to use violence against Ms. CQuellette-Johnson's son, Sacha

Kandal aft, on February 17th, 2000 in Di eppe, New Brunsw ck. He al so

concl uded that such threats had been nmade for the purpose of collecting a
drug debt owed by her son to the appellant and that the appellant's intent
was to obtain paynent of the drug debt from Ms. CQuellette-Johnson.

[ 6] In nmy view, there was anpl e evidence to support the
findings of fact just recited and this Court ought not to interfere.
There was no evi dence, however, that any noney had exchanged hands on or
after February 17th, 2000 as a result of the threats of violence nmade on
t hat date.

[ 7] Considering that the indictnent alleges that the
appel l ant did i nduce Sacha and Ms. CQuell ette-Johnson by violence and threats
of violence to pay the appellant the sum of $4,000, the trial judge had to
deal with the appellant's argunment that the respondent Crown had not proved
its case as the appellant did not extort anything on that occasion. The
trial judge concluded that the appellant had "attenpted to extort" nobney
fromM. Quellette-Johnson and after referring to sections 346 and 660 of

the Crimnal Code, found the appellant guilty of "attenpted extortion”
contrary to section 346 (1.1)(b).

Anal ysi s and Deci si on
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[ 8] Sections 346 and 660 of the Crimnal Code read as
fol | ows:

346. (1) Every one commits extortion who, without reasonable justification
or excuse and with intent to obtain anything, by threats, accusations,
menaces or violence induces or attenpts to induce any person, whether or
not he is the person threatened, accused or nenaced or to whom viol ence
is shown, to do anything or cause anything to be done.

(1.1) Every person who conmits extortion is guilty of an indictable
of fence and |iable

(a) where a firearmis used in the conmi ssion of the offence, to
i mprisonnent for life and to a m ni mum puni shnment of inprisonnent for a
termof four years; and

(b) in any other case, to inprisonnment for life.

660. Where the conpl ete comission of an offence charged is not proved
but the evidence establishes an attenpt to commit the offence, the
accused may be convicted of the attenpt.

[ 9] As can be seen, the offence of extortion under section
346 can be made out if anyone induces or attenpts to induce. In other
words, the trial judge could have found the appellant guilty of extortion
under s. 346 of the Code despite the fact that neither Ms. CQuellette-
Johnson nor her son Sacha had paid any noney as a result of the threat of

vi ol ence made on February 17, 2000. In that context, the conclusion by the
trial judge that the appellant was guilty of "attenpted extortion" under s.
346 was nerely a reflection of his conclusion that the appellant had
attenpted to i nduce paynent of the drug debt with no result. In ny view,
there was no need for the trial judge to refer to s.660 of the Code to find
the appellant guilty.

[ 10] In the Suprene Court of Canada case of R .

Natarel i, 197cCanLll11(SC.C),[1967] S.C. R 539 at pages 545-46, Justice
Cartwight, witing on behalf of a unaninous Court, discusses the essenti al
el enents of the offense of extortion under section 291 (now, in substance,
section 346) of the Code as foll ows:

VWhen it is proved that threats have been made for the nmking of which
there could be no justification or excuse, that the threats were nade
with intent to gain sonething and were cal culated to i nduce the person
threatened to do sonething, the comm ssion of the crime defined in s. 291
is established, and it is unnecessary to inquire whether the person
maki ng the threats had a lawful right to the thing denanded or
entertai ned an honest belief that he had such a right; that inquiry would
be necessary only if the threats were such that there could be reasonable
justification or excuse for naking them

Speaki ng generally, the essential ingredients of an offence under s. 291
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are, (i) that the accused has used threats, (ii) that he has done so with
the intention of obtaining sonething by the use of threats; (whatever
meani ng be given to the word "extort" the word "gain" as used in the
section is sinply the equivalent of "obtain") and, (iii) that either the
use of the threats or the nmaking of the demand for the thing sought to be
obt ai ned was wi t hout reasonable justification or excuse; (the question on
this aspect of the matter is not whether one itemin the accused's course
of conduct, if considered in isolation, mght be said to be justifiable
or excusabl e but rather whether his course of conduct considered in its
entirety was wthout justification or excuse).

alg

[ 11] In R v. Davis (G N.) @&reflex,(1998), 159 Nfld. & P.E. |
R, 273, affirnmed by the Suprene Court of Canada at 1999 CanlLll 638(S.C.C.),[ 1999] 3
S.C.R 759, the follow ng comments at para. 52 are apposite:

The question that is left, therefore, is whether, as a matter of |law, on
t he evidence of P.V.B., which was properly accepted by the trial judge,
there was a basis for concluding that the offence of extortion had been
establ i shed. Subsection 346(1) of the Crimnal Code provides:

It is to be noted that the of fence of extortion includes within it the
notion of an attenpt. It essentially involves four elements: (i) a
threat (no accusations, nmenaces or violence are involved in this case);
(ii) an intent to obtain "anything" by neans of the threat; (iii) an

i nducement or attenpted i nducenent; and (iv) the absence of reasonable
justification or excuse for the use of the threat and the naking of the
i nducemnent .

[12] Finally, in R v. Perera (1991), 5 B.C. A C. 302;
[1991] B.C.J. No. 2999, online: Q (BCJ), the issue raised by the appell ant
inthis case is squarely dealt with. In that case, the accused was indicted
on a charge that he, wi thout reasonable justification or excuse and with
intent to obtain noney by threats, did induce the conplainant to pay noney
to the accused. The conpl ai nant had responded to the threats by going to the
pol i ce who subsequently taped incrimnating phone calls and then arrested
the accused. As in this case, the argunent was advanced that the essenti al
el enents of the indictnment had not been proved as there was, in fact, no

i nducenent as alleged in the indictnent as the noney was never paid. After
having referred to section 346 of the Crimnal Code, the British Col unbi a

Court of Appeal stated:

For convenience | will deal with those issues in the order in which
have set themout. The first issue was stated in these words:

1. THAT the Appellant did not "induce" the victimto pay $4000. to him
and/ or that no nonies were paid to himin fact.

In order to consider this issue it is necessary to |ook at the specific
terns of the section of the Crimnal Code under which the appellant was

charged. It is s. 346
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The argurment that was made by the appellant in relation to this ground of
appeal was that no act of the appellant "induced" any conduct of the
conpl ai nant. She went inmediately to the police and thereafter the
conduct was as suggested by the police. In particular, the parting with
the noney orders was not induced by the appellant.

Secondly, it was said that an anobunt of noney was specified in the

i ndi ctment, though that is a particularization of the terns of the
section, and that the nmoney orders used were not genui ne noney orders and
so the ternms of the indictnent in relation to the paynent of noney were
not proven.

In response to these argunments counsel for the Crown said this: First,
that it was noney that was paid; Second, that the indictnent could be
anended with respect to whether it was noney or not; Third, that in any
event it was an attenpt to induce the paynent of that anount of noney.
In relation to the attenpt point, Crown Counsel argued that there is
power to convict of an attenpt to commt the offence charged without any
anendnment to the indictnment, and, as a second aspect of the argunent
under attenpt, that there was the power to anend the indictnent to
specify the attenpt and so to correspond to the evidence.

The section of the Criminal Code on extortion, s. 346 is one of the very

few sections in the Code which makes an attenpt to commit the offence an
offence in itself. The attenpt is itself specified in the section. O her
exanpl es are uttering in s. 368 and a way of committing assault in s. 261

(1) (b).

Counsel for the Crown referred to sections which he suggested the Court
m ght consider relevant to his argunments. He referred particularly to s.
24(1), s. 660, s. 662(1), s. 686(1)(b)(i), and s. 683(1)(g). My brother
M. Justice Toy referred also to s. 463(b).

In ny opinion, it is not necessary to set out and anal yze the rel evance
of those sections, though they all indicate a pattern which permts sone
procedural flexibility in the interests of justice so long as there is no
prejudi ce to the accused.

In this case | rely on s. 683(1)(g). It is a conparatively new section
and there is no reason to tramel it with pre-existing jurisprudence that
it was intended to overcone. It specifically gives power to the Court of
Appeal to amend an indictrment unless the Court is of the opinion that the
accused has been misled or prejudiced in his defence or in his appeal.
The specific amendnent that | would nmake to the indictnent is that |
woul d add the words "attenpt to" before "induce". In ny opinion, in every
crimnal charge the accused nust understand that not only the offence
specified in the count requires a defence but any attenpt to conmt the
of fence as specified in the charge, if it is proven to have been coupl ed
with acts to carry out the conm ssion of the offence, puts the accused in
Jeopardy on the very sane count in relation to a conviction for an
attenpt.

In my opinion, in those circunmstances it cannot be said that there was
any m sl eading of the appellant or any prejudice to himin his defence
t hrough maki ng the anendnment that | have set out to the indictnent.

[ 13] Returning to the case under appeal, the appellant in
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hi s suppl enental subm ssion relied upon R v. Cenens Blair Ketchen (1986),
16 WC. B. 344. The accused had been charged with extortion and was all eged
to have induced one M. Bovey by threats of death to pay a sum of $250.00
out of a total ampunt due of $1,250.00 but the evidence disclosed only an
attenpt to do so. M. Bovey and the accused were involved in a notor vehicle
accident while M. Bovey was inpaired. They agreed on what the trial judge
consi dered infl ated damages and that the incident would not be reported to
the police. The accused received $250.00 at the scene and some tine after
having made the first paynent, the accused took himto the back of his
vehi cl e, opened the trunk and showed M. Bovey the stock of a gun and
threatened to kill himif the balance owed was not paid as agreed. Another
threat was nade before the second paynent becanme due but M. Bovey called
the police and a second paynent was never made.

[ 14] The indictnment alleged that the accused, "with intent
to extort the sumof $1,250.00 in nonies nore or less, did induce Peter
Bovey by threats of death to pay the said Clenens Blair Ketchen the sum of
$250. 00." The trial judge found that the evidence sinply did not establish,
as alleged in the indictnment, that the accused had i nduced paynment of the
$250. 00 by threats. On the contrary, the evidence clearly established that
M. Bovey had paid the first installnment of $250.00 to the accused well
before the accused issued the threat. The trial judge then comented:

It was subnmitted by the Crowmn Attorney that it was open to ne, on the
basis of the evidence, to find, applying Section 587 of the Crimna

Code, that the commi ssion of the offence charged has not been proved, but
that the evidence established an attenpt to conmt the offence. It is,
therefore, submitted that M. Ketchen should be convicted of the offence
of attenpting to extort the noney from M. Bovey. In nmy view, because of
t he uni que wording of Section 305(1), this position is not available to
the Crowmn. It is to be observed that Section 305(1) contains |anguage

whi ch provides for the comm ssion of the offence of extortion in
alternative ways. | amreferring to the words "induces or attenpts to

i nduce any person.” It was open to the Crown to charge M. Ketchen with
attenpting to i nduce M. Bovey to nake certain paynents by way of certain
threats. However, the Crown elected not to do that. In my view,

t herefore, because of this unique wording to Section 305(1), even if the
evi dence were to support an attenpt, it would not be open for the Court

to convict.

[ 15] In ny view, Ketchen is distinguishable fromthis case
mai nl y because there was sinply no evidence in Ketchen to support a finding
of an attenpt to induce M. Bovey by the use of a threat to pay over the
first installnent of $250.00. In addition, the indictrment specifically

all eged that the appellant had induced M. Bovey by threats of death to pay
t he appel |l ant the sum of $250.00 out of the total anpbunt due and the case
had obvi ously been defended on the basis of what the trial judge referred to
as an "essential avernent in the indictnent"”.

[ 16] In the case argued before us, there was anple evidence
to support the trial judge's conclusion that the appellant attenpted to
i nduce Ms. Cuellette-Johnson to

pay her son's drug debt by threatening to cause himbodily harmand the
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i ndictnment was drafted in a nanner which could not prejudice the accused in the

preparation of his defense for the reasons nentioned in Perera. Under such
ci rcunstances, the comm ssion of the crime under s. 346 is established and

resorting to s. 660 of the Crimnal Code is not an option as the offence of
extortion is conplete.

[17] In my view, the trial judge could and shoul d have
anended the indictnment to add the words "attenpt to" before "induce" in
order to have it conformto the evidence upon which he relied to convict the
appel | ant under s.346 (1.1)(b). This Court has the power to anmend the

i ndi ctment under s.683(1)(g) of the Crimnal Code where it considers it in
the interest of justice unless it is of the opinion that the accused has
been msled or prejudiced in his defence or appeal. In ny view, it is in the
interest of justice to do so in this case and such an anmendnent does not
prejudice or mslead the accused for the reasons advanced in Perera. The
indictment is anmended to add the words "attenpt to" before the word "induce".

[ 18] For these reasons, | would dismss the appeal and
order that a conviction for extortion under s. 346(1.1)(b) of the Crimnal

Code be entered against the appellant in lieu of the conviction for
"attenpted extortion"” entered by the trial judge.

[ 19] The appell ant shall forthwith surrender hinself to the
Codi ac detachnment of the RCMP to serve the sentence inposed on himby the
sent enci ng j udge.

ALEXANDRE DESCHENES, J.A.
WE CONCUR:

WALLACE S. TURNBULL, J.A

JOSEPH T. ROBERTSON, J. A
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