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CRANE ..7.

l1 l  The issues of law raised. in the Statement of  Claim,

now challenged under this Rule 2L motion by the Crown, are

complex in the extreme. On the al legat ions in this act ion and

the related actions that are also challenged. by the Crown by

Rule 2t motions may lead a reasonable person to conclude that

the residents of Caledonia have had many adverse consequences
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f rom the events that occurred f rom February to .June , 20 06 ,

through the bl-ockades and occupations of public property and to

the present occupations of Crown-owned Henco lands. The over-

arching issue is whether these many and diverse individuals have

common law r ights of  act ion.

t2l ft is noteworthy to observe that a common feature of

municipal  pol ic ing was absent in these cases, namely that the

pol ice would be under the jur isdict ion and author i ty of  the

municipality. In this case the Corporation of Haldimand. County

(a former defendant in this act ion) contracted out those

services pursuant to s. 10 of the Poliee Serviees AeE and in so

doing transferred al l  author i ty and discret ion to the Ontar io

Provincial Pol-ice as administered through the def endants Gwen M.

Boniface and Brian Haggith, and indirectly to the d.efend.ant, Her

Majesty the Queen in Right of  Ontar io.  Essent ial ly th is dispute

ar ises from the bel ief ,  by the plaint i f fs and those they seek to

represent in this c lass proceeding, that statutor i ly mandated

pol ice services were not provided to them by the defendants.

t 3 l The issue bef ore me on this motion is whet,her the

plaint i f fs have framed their  complaints into legal ly recognized

causes of act ion by the pleading of the required const i tuent

factual  elements and legal  ingredients and, more largely,
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whether the complaints are causes of action when properly

p leaded.

t4l  The plaint i f fs have amended. their  Statement of  Claim a

number of  t imes. The amended pleading of 9 , fu ly ,  2007 is

attacked by the appl icants in this mot ion. There is,  however,  a

further draf t  Amended Statement of  Claim, for which counsel for

the plaint i f fs seeks leave of the Court .  This draft  has been

served on all counsel and is part of the materials forming the

Record herein.

l5l Counsel have agreed. that the present RuIe 2L motion

appl ies  to  s .  5(L)  (a)  o f  the CLass proeeedings Aet  cer t i f i ca t ion

p rocess .

l5l The grounds cited by the applicant Crown on this

motion may be summarized as fol lows, that:

l - .  the Statement of  Claim fai l -s to plead the tort  of

mis feasance in  pub l ic  o f f ice ;

2 .  the s ta tement  o f  c ra im fa i ls  to  p lead the

requirements of  the tort ,  of  negl igence;

3 -  a duty of  care of  the OPP to the plaint i f fs cannot

co-ex is t  w i th  i ts  duty  to  the pubr ic  a t  la rge;
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that  the s ta tement  o f  c ra im is ,  in  essence,  a

complaint  against pol ice discret ion dur ing a nat ive

protes t ,  a  d iscre t ion that  is  not ,  by  raw,  fe t tered.

by the private Iaw of negrigence and of nuisance; and

that the claims of the proposed business class and

property owners classes seek damages in pure economic

loss in c ircumstances that are not recognized. as a

category for recovery in 1aw.

thumbnail chronology, t,aken f rom t,he statement of

fol lows :

28 February,  2006 First  occupat ion of  Douglas creek

Estate by three CIan Mothers of  the

Haudenosaunee Confederacy ;

3 March, 2005 Inter locutory fnjunct ion issued to remove

occupants ;

March, 2006 A permanent rnjunct ion together with

findings of contempt and orders for arrest

of  those occupying Douglas Creek Estates;

5 .

t 7 l

C1aim,

A

i s  a s

20 Apr i l ,  2006 oPP act ion in to  Douglas creek Esta tes ;
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2006 Nat ive push back with barr icading of

Argyle Street and Highway 6 burning of the

Ster l -  ing Street rai lway br idge ,  vehicle

thrown onto Highway 54 various cases of

reckless dr iv ing of  motor ized vehicles

vandal iz ing of  the locaI Hydro faci l i ty wi th

the interruption of power blockage of the

Rai l ink Rai lway r ight-of  -way tracks ;

The raying of 53 charges invol-ving breaches

of  the peace;

22 May, 2005 Power restored fol lowing repair  of  the

damaged Hydro faci l i ty;

L2 , fune, 2006 This act ion commenced;

L3 . .Tune,  2005 Native bLockade of Argyle Street, Highway 6

and Rai l ink  r ight -o f -way l i f ted;

Purchase of Douglas Creek Estates by the

crown in settrement of claims of the owner

and injunct ion appl icant,  Henco Limited;

Permission granted by the Crown In Right of

Ontario as the owner of Douglas Creek

mid- ,June  ,  2006
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Estates to the nat ive protestors to remain

in occupat ion;

For a more detai led discussion of  events,  one may see the

proceedings in Henco Industries LimiEed v. Haudenosaunee Six

Nation Confederaey couneiT, Docket z c45959 and c45933

t 8 l r  l -ook f i rst  as to whether the facts as alreged

support or are capable of supporting, a claim known to the 1aw

for the damages that are sought on behalf of the proposed class

claimants.  This analysis is in i t iated by reference to the

decision of the Divisional Court in Jane Doe v. Board, oE

commiss ioners  o f  por ice  e t  ar .  74 o .R.  e i l  zzs  @ p.  23g:

Have the causes of
pTeaded?

In my opinion,
generaT prineipTes
staEements of  c7aim,
suf f ic ient .

aetion been properly

having regard to the
that appfy to a77

these pleadings are

So far as the aTTeged failure on the
part  of  the pTaint i f f  to speci f ieal ly plead
a speeiaT proximate reTationship between her
and the pol iee, I  am sat isf  ied that Ehe
facts aLIeged inpTiei t fy support  th is.

As regards the submission that. in the
area of poli"y, the pTaintitf has failed to
specificaTTy pTead that the discretion of
the defendants or any of them was
irresponsibly made, this Eoo -zs implicit in
the faets aLIeged
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In my view, these arguments go to form
as opposed to subs tanee . In aeeordanee wit,h
the guideh.ne,s set out by Dickson ,J. (as he
then was) in Operation Dismantle, supra, the
cLaim must be read as generously as
possibTe, with a view to aeeontmodating any
inadequaeies in the f orm of t,he aTTegations
due to draft ing def ic ieneies. With this
principle in mind, I am satisfied that these
pTeadings may sEand.

There have been many judges in many cases who have

engaged the analysis of proximate or special relationship under

the f irst stage of Anns/KamToops, f ol-Iowed by the policy

considerat ions of  the second stage, for determinat ion of  duty of

care and for determinat ion of  the possibi l i ty of  a novel

category in act ions for damages in pure economic Ioss. Given

that th is act ion is under the Class Proeeedings Aet,  the pol icy

considerat ions are very much an issue. However ,  a cert i f icat ion

motion has not occurred to date and accordingly there is no

determinat ion o f  the def in i t ion  o f  c lasses and sub-c lasses.  I

observe that of ten the def in i t ions proposed by plaint i f f ,  s

counsel are reduced in scope by the Court.

[10] The Statement of Claim through the various amend.ments

proposes the fo l lowing c lasses:  the Caledonia  Bus iness Class;

the Propert,y Owners Class; the Contractors Class and the Highway

6 C1ass. The def ini t ion of  those who would comprise the var ious

classes is broad. I t  might be said general ly speaking, to
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encompass, the Town of Caledonia and environs. This is a RuIe 2L

motion. f  am required to read the Statement of  C1aim so as to

see the substance from the form. Shou1d I do so, I would see the

Caledonia Business Cl-ass to be restr ict ,ed to t ,hose persons

owning or operat ing businesses on Argyle Street wi thin the

blockaded sect ion, who, due to the al leged OPp enforced.

blockade, were deprived of an opportunity to carry on their

businesses in the per iod of  20 Apri l  to L3 ,-Tune ,  2006 .  The

damage claims of th is group is for loss of  business revenues,

clear ly a c laim in pure economic loss. r t  is uncertain whether

there is a c laim for property damage.

[  1 1 ] s imi lar ly ,  the cont rac tors  c lass  is  spec i f ica l ly

d e f i n e d  ? s :

tt2l

Af 7 eontraetors or subcontraet,ors of Henco
Industries Limit,ed or their agents, who were
eontraeted to provide serviees and materials
to owners, deveTopers, buiTders or
contraetors on the Douglas Creek Estate
Subdivision on February 28, 2006 .

Th is  aga in  is  a  d iscreet ,  spec i f ic  group o f  e la imants

claming damages upon the alleged OPP failure to enforce the

Henco injunct ion depriv ing them the benef i ts of  their  contracts.

There is a quantitative number of claimants claiming a

quant i tat ive sum of speci f ic damages over a speci f ic per iod of

t ime.  Once aga in ,  th is  is  a  c la im in  pure economic  loss .
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[13] The proposed Highway 5 Class is broadly def ined.

Should the def in i t ion be more constr icted to those persons

owning or carrying on a business in the geographic area within

the Highway 6 closure, allegedfy enforced by the opp from Green

Road and the junct ion of  Argyle Street South, f rom the per iod. 20

Apri l  to 13 r fune ,  20 05 ,  such a claim may f  al l  wi thin the same

considerat ions as the Caledonia Business Cl-ass for the purposes

of  th is  mot ion.

[ 1 4 ] The most problematic proposed class is that of  the

property owners.  The plaint i f fs have not of fered, and I  do not

see, a 1egal struct ,ure f  or th is c laim that l inks the al leged

wrongful conduct of the defendants as the cause of a declining

property value throughout the Region. It would seem to be the

logical  considerat ion that once the nat ive protest was

init iated, whether the response of the Crown was passive or the

most extreme al ternat ive of  total  enforcement of  the in junct ions

by arrests and removal through the overmatching of force by

greater force, Lhe market values of  propert ies in the area, both

within the Haldimand Tract and adj acent to the Tract, would be

adversely af fected. This mot ion, however,  is not to test  the

fac tua l  s t rength  o f  the c la im.
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[ 1-4 ] The alternative to the above analysis would be a

pleading that al leges that had the OPP immediately enforced the

Inter im Injunct ion i t  would.  have di f fused. the manifested protest

bef ore any momentum developed. This approach then l-eaves the

issues of a novel  c laim in pure economic l -oss .

[ 1 s ] our courts have come to the view that it is a

dangerous policy to expand the common Iaw based on motions upon

al leged fac ts  that  are  whatever  the p la in t i f fs ,  so l ic i to rs

draft ing the Statement of  CLaim state them to be. The Supreme

Court of Canada has most recently cautioned the courts of this

danger and to avoid other than incremental and progressive

developments in the common law. ft is in this regard that one

might see with profit the comments in Hi77 v. Hamilton-Wentworth

Reg iona l  Po l i ee  Serv iees  Board ,  (2007)  e .C .C .  4L ,  Docke t :  3 t_227 ,

p a r a .  2 7  .

PURE EEONOMIE LOSS

[16] Do these claims for pure economic loss fal I  wi thin the

recognized categories? An argument may be made under the

performance of a service and under relational economic loss

categor ies .
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[17]  Th is  Cour t ,  adopts  in  these reasons,  the s ta tements

made in the companion motion of the RaiTink case, paragraphs 22

through 24.

[  18 ] The Supreme Court of Canada in IdarEeI BuiTding Ltd. v.

C a n a d a ,  1 2 0 0 0 1  S . C . J .  N o .  6 0  a t  p a r a .  3 5  s t a t e s :

[ 1 e ]

As a eause of action, claims coneerning t,he
recovery of eeonomic Toss are identieaT to
any other eTaim in negligence in that the
pTaint i f f  must estabTish a duty,  a breaeh,
damage and causat,ion. .Itleve rthel-e,ss , ds a
result of the coiltmon 7aw's historieal
treatment of eeonomic -I,oss, the threshold
question of whether or not to reeognize a
dut,y of eare, teeeives added scrutiny
reTative to other elaims in negTigenee.

It is well accepted that the added element adopted in

Anns/KamToops is an analysis under proximity. The test, is a

close relat ionship of  such a nature that the defendants may be

said to have been under an obligation to be mindful of the

plaint i f fs '  interest,  Brooks v.  Canadian Paeif ic RaiTway Ltd.  ,

l 2oo7 l  S . . f .  No .  367 ,  a t  pa ra .  80 .  The  Supreme Cour t  i n  Norsk ,

(Canadian National Rai Tway v. Norsk Pacifie Steamship Co. ,

l L992 l  S .C . , J .  No .  40 )  and  i n  D rAmato ,  (D 'Amato  v .  Badger ,  [ 199G]

S .  C .  ,J.  No .  84) ,  stated that the f  actors important to this

analysis include: the relat ionship between the part ies,  physica1

propinquity,  dssumed or imposed obl igat ions and a close causaL

connect ion.
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[20] r t  is wel l  known that the second stage

Nms/KamToops test considers whether there are any

reasons,  which jus t i fy  a  den ia l  or  res t r ic t ion o f  the

care . Winnipeg Condominir,rn, (Winnipeg Condominium lfg. 36

c o n s t r u c t i o n ,  [ 1 9 9 5 ]  S . e . J .  N o .  2 ) ;  D ' A m a t o ,  s u p r a .

of the

po l icy

duty of

v.  Bird

l2l l  r  f ind i t  instruct ive to the task presented on this

mot ion to quote in f uI1 paragraphs 3 5 and 3 G of ltowe v.

Guaran tee  co .  o f  No r th  Amer iea ,  go  o .R .  (3d )  222  (o . c .A .  )  ,

[35] In Cooper, the Supreme Court of Canada
discussed at paras. 33 and 34 the meaning of
proximity and various factors that ean be
used in determining it a particular
relationship meets the threshol_d of
"suffr cient proximity, ' :

As this court stated in Hercures Management
L t d .  v .  E r n s t  &  y o u n g ,  [ 1 9 9 7 ]  2  s .  c . R .  7 6 5 ,  a t
para .  24 ,  p€T LaFores t  U. :

The Tabel proximity, as it was used by l"ord.
WiTberforce in Anns, supra, was clearly
intended to eonnote that the circumstances of
the relationship inhering between the
plaintift and the defendant are of such a
nature that the defendant may be said to be
under an obligation to be mindful of the
plaint i f f ,s Tegi t jmate jnterests in conduct ing
his or her affairs.

Defining the rerationship may invorve rooking
at expectations, representations, reTiance, and.
the property or other interests involved..
EssentiaTTy, these are factors thaE aLLow us to
evaTuate the c-T.oseness of the rerationship
between the praintif f and the def end.ant and. to
determine wheEher it is just and. fair having
regard to that relationship to impose a duty of
eare in 7aw upon the defendant.
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[36] As f or the seeond braneh of t,he tesE,
the court noted that ..re,sldual pof iey
considerations" were not concerned with the
reLat.ionship between the parties but owj th
the effect of reeognizing a duty of care on
other 7ega7 obTigations, the LegaL system
and society more generaTly". In this regard,
the eourt posited several gue.s t ions at, para.
37: "Doe,s the law already provide a remedy?
woul-d reeognit, ion of the duty of eare ereate
t,he spectre of  unl in i ted Liabi l i ty to an
unLimited cLass? Are there other reasons of
broad policy that suggest that the duty of
care shouLd not, be recognized?', See also the
eompanion case of Edwards v. Law SocieEy of
Upper Canada, [2000] 3 ,S. C. R. 562, [2OOt]
S . C . ,J. .ItIo. 77 .

l22l  rn my view, dl though i t  may be theoret ical ly possible

to do the first stage of the enne/XamToops analysis on a Rule 2t

at tack of  the plaint i f fs '  p leading, the second. stage requires

the response of the defendant in a case of th is nature.

t23l I  s ta te a conclusion, wi thout sett ing out the

the ana lys is ,  that  i t  i s  noL estab l ishedvoluminous burden of

that the facts as al leged in the Statement of  Claim here, would

f i t  wi thin any of  the recognized categories,  an6 in part icular,

nei ther relat ional  economic loss nor negl igent performance of a

service. However the very circumstances of th is case are in

themselves novel. They are of a kind that

society may see at an increasing frequency

t ime. r t  may welr  be that a var iat ion of  the

unfortunately

going forward l-n

cause of act ion in
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nuisance as discussed in the companion RaiTink reasons may come

to be adopted as the common law develops to deal wiLh this and

l- ike si tuat ions. Namely,  the recognit ion of  the test  of

unreasonable interference, by balancing except ional  pr ivate loss

of an individual against the social uti l i ty of the SJovernmental

conduct for the benefit of the larger community, see Sehenek v.

o n t a r i o ,  1 5  D .  L .  R .  ( 4 t h )  3 2 0 ;  a f  f  ,  d .  t  L 9 g 7 l  S  .  C . , J .  N o .  5 5 ;  a n d

M a n d r a k e  v .  T . T . e .  D l a n a g m e n t ,  [ 1 9 9 3 ]  O . U .  N o .  9 9 5  ( O . C . A . ) .

124l This  mot ion,  i f  successfur ,  €r iminates the cost ry

process o f  a  cer t i f i ca t ion mot ion.  On the o ther  hand,  i t  i s  o f  a

l imit ing nature when brought in c lass proceedings act ions. The

considerat ion of  the def in i t ion of  the classes and therefore the

ident i f i ca t ion o f  the c la imants ,  the i r  causes o f  ac t ion as

speci f ical ly stated and the nature of  the damages claimed, are

aII  to be determined under the cert i f icat ion mot ion. A

determinat ion that couldr possibly,  resul t  in a dismissal  of  the

act ion.  The onus on cer t i f i ca t ion is  on the p la in t i f fs  pursuant

to s . 5 of the Class Proeeedings Act.
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l25l  The statement of  Claim pleads rel ief  under the l -aw of

negl igence. Again,  the def in i t ion of  the classes impacts on the

issue of whether i t  is  reasonably foreseeable that the

defendants or any of them, ought to have contemplated damages to

the p la in t i f fs  as  a  consequence o f  the i r  respect ive  ac t ions.  For

instance, the decision mad.e by the Commissioner and LocaL

Superintendent of  the OPP not to enter Douglas Creek Estates on

the issuance of the fnter im Injunct ion and immediately fol lowing

the issuance of the Permanent Injunct ion, was in c ircumstance

reasonably foreseeable that those working on the construction of

the subdivision would be deprived of an opportunity to continue

work on the si te.  Whether this group was in suff ic ient proximity

to the oPP defendants to found a duty of care, based. upon the

intent ion of  the governing statute,  1 the pol iee Serviees Aet,

perhaps would be one of t ime; on whether the shutdown should be

a matter of  a br ief  per iod, or an extended per iod of  t ime.

l25l  The House of Lords, Ers so of  ten is the case, has put a

d i f f i cu l t  IegaI  s i tuat ion succ inc t ly .  rn  s i tuat ions o f  po l ice

inact ion in the face of c iv i l  protest,  Lord Slynn of Hadley

t See TorEs Tomorrow, A Tribute
the Crown, 3td E,C. prof  ,s.  Hogg

- 1 5 -

to Joha FLeming, chapter 3 and; LiabiLiEy of
& Monahan, p9. t70 L77 .
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stated at  para. 23 of  R. v.  Chief  Constable of  Sussexs ex parte

rn te rna t i ona r  T rade r ' s  Fe r ry  r . t d .  ( i - 999 )  A .E .R .  L29 :

In a situation where there are eonf l_ieting
rights and the pofice have a duty to uphold
t,he 7aw, the poliee frdy, in deciding what to
do, have to balance a number of factors, not
the Teast of whieh -zs the Tikelihood of a
serious breaeh of the peace being committed.
That balaneing involves the exercrse of
j udgment and diseretion.

ft is to be noted that this passage was quoted by the Court

Appea1 in the Henco case, supra.

l27l  Lord Slynn cont inued his analysis with a reference

Lord ,Justice Simon Brown' s reasons in phoenix Aviation

Covent ry  A i rpor t ,  [1995]  E.w. ,J .  No.  4488 a t  page 37 quot i t rg

part  para. 1L9 of Phoenix,  suprai

. . .One thread runs consisEentTy throughout
a77 the ease 7aw: the reeognit, ion that
publie authorit ies must beware of
surrendering to the dietates of unl-awfuL
pressure groups.

The balance of r ,ord simon Brown, s para. 1i_9 is as fol lows:

. . . [ a s  a b o v e ] . . .
The impTications of sueh surrender for the
rule of l-aw ean hardLy be exaggerated. Of
eourse, ofr occasion, a variation or even
short-term suspet? sion of service,s may be
just i f ied. As suggested in certain of  the
author i t ies,  that may be a TawfuL response.
But its one thing to respond to unfawful
threats,  qui te another to submit  to them
(tne differenee, dlthough perhaps ditt ieult
to define, wi77 generaTfy be easy to

o f

t o

V.

in
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reeognize) . Tempting though it. may sometimes
be for pubTie authoru tres to y ield too
readiTy to threats of disruption, they must,
expeet the eourts to review any such
deeision with part icuTar v igour this - t ,s
not an area where they ean be permitted a
wide measure of discretion. As when
fundamentaL human rights are in p7ay, the
courts wi77 adopt a more interventionist
ro le .

The English Courts t,hen went on to indeed scrutinize the

balancing that the police authority made in each case upon a

test of  what is fa ir  and reasonable.

l28l r conclude that inasmuch as counsel for the Crown has

made the submission on this RuIe 2L motion that the court simply

accept the statement of  a publ ic pol icy decis ion taken by the

Crown defendants and thereupon dismiss the action, that

submiss ion is  re j  ec ted.

I,TISFEASANCE IN PUBIJIE OFFICE

l29l It is my view that the Amended Statement of Claim of g

. fuly ,  20 07 does not contain the t14>ical ly pleaded essent ial

element,s of  th is cause of act ion. However,  i t  may be inf  erred.

from the pleading that the defendant(s) knew that damage to the

plaint i f fs would I ikely occur in consequence of his and her

de l ibera te  ac t ions or  omiss ions.  The p la in t i f fs  p lead that  i t  i s

misf easance under the dut,ies imposed by the Police Services Act,

for the Commissioner and Superintendent to desist from her and
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his dut ies to the plaint i f fs or some of them, in order to reduce

the r isk of  unlawful  conduct by others in other places.

[ 3  0 ] As noted in paragraph l4l , in the interim between the

response to the present motion and the hearing of the motion,

the plaint i f f 's  have added amendments to speci f ical ly state the

e lements  o f  the tor t  o f  mis feasance in  pubt ic  o f f ice .  Th is

further pleading has been f i led in these proceedings and is

dated 25 September,  2OO7. Al though very much in mind of the

di f f icul t ies for the appl icants/defend.ants to str ike against

sueh a moving target, I would nonetheless consid.er these

proposed amendments of September. I do so as it has been a

pract ice of  th is court  in hear ing cert i f icat ion mot, ions to al- low

amendments to the Statement of Claim when an appropriate case is

made. Broadly stated, the Court  wi l l  apply pr inciples that are

informed by Charter values of  access to just ice. We are not yet

at  the cert i f  icat ion mot ion stage, s imply at  the f  i r .st

prel iminary chal lenge to the act ion made by the d.efendants.  I  do

consider the September amendments on misf easance given .that, orl

a broad and generous reading of the ,JuIy amended pleading, one

can see that there is an intent ion to plead this cause of

act ion. The .Tuly pleading contains the ci tat ion of  dut ies an6

breach of those dut ies and considerabl-e part iculars (  i f  not al-so
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evidence) .  The Amended Statement of  Claim of 2s September,  2oo7 ,

paragraphs 50 through 548, in my view, pleads a cause of action

against the Crown defendants;  and as against the Ministers of

the Crown, paragraphs 69 through 81- . I note that, the def endants

have accepted a very simi lar case of misfeasance pleaded against

them upon the motion that was before me and later withdrawn by

those defendants  in  Brown and chatwelL ,  F i le  L72/zooe.

NUTSANEE

[ 3 1] .fustice Linden and Prof essor Fel-dthusen in Canad,ian

Tort  l taw, 8th €d. ,  d iscussed f  our factors for the f  inding of  a

private nuisance claim in reference to the decision of trIandrake

I,Ianagment Consultants Irtd. , supra, namely, the t)T>e and

severi ty of  harm, the character of  the locale,  issues of

abnormal sensi t iv i ty,  and the ut i l i ty of  the defendant '  s

conduct .

[32] on the balancing that the court must d.o between that

of a seemingly clear case of Sehenek, supra, and the more

diff icult situation of Mandrake Management, much is to be

determined on the facts of  the part icular case. As one example,
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under the fourth factor of
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the 1earned authors state in part

u t i l i t y  o f  the defendant 's  conduct :

. . .whether there has been an unreasonabre
interference with the use and enjoyment of
the pTaintif f '  s rand -2.,s a gues tion of
judgment based on arr the facts in the
cireumsEances. As -zs so of ten t,he case in
tort Law, much -r.s Left, to the good ser?se of
the judge to arrive at an appropriate
decisjon after weighing the various fictors,
sueh as extent of harm, the nature of the
f ocariEy, the twe of u,se by t.he plaintif f
and the quarity of the def end.ant, s eonduct.
As a resul-t there are no def initive
guideTines for the eourts here, which
certainry breeds uncertainty, but there -r.s
considerabLe fTexibiLity built into the
proeess, which shourd foster just deeisjons
in the eircumstances of each case. (pages
s 8 0  s 8 1 )

t33I The plaint i f  f  '  s plead at paragraph 47 of the .ruly 2oo7

Statement of  Claim as fol lows:

47 -  s ince uuTy 4, 2006, the protest,ors and
the Province of ontario, in disregard for
the quiet enj oytment of the neighbouring
property owners, have engaged in or aTlowed
the f oTTowing acts of nui,sances:

a - on a eontinuing basis Loud noi,ses have
emanated from the DougTas creek Estates at
a77 hours of the night, incruding gunfire,
shout ing and yel r ing , heatty machine ty ,
unmuffTed ATVI, musie and drum beating;

b. smoke and smerls brow int,o the property
from open fires that have been arlowed on
the Dougras creek Estates in vioration of
the municipaT by-Iaws;
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e. fires have taken pTaee on the Dougras
creek Estates and the protestors have not
al-7owed the munieipaT f ire department, the
oPP or the ontario Fire Marsharr to attend.
to r.I?ves t, igate the f ires ;

d- the protestors verbaTry assaurt the
res-z dents making d.erogatory and. raeial
comments and threatening them with
physicaL harm;

e. the protest,ors have raced ATVs and other
vehieTes at high speeds bot,h behind the
properEjes and throughout the survey;

f . rocks and other obj eets have been t,hrown
onto propertres adjoining the DougTas
Creek Estate eausing damage to property;

g - the protestors appear in camoufrage
attire, with bandanas eovering their faces
and earry bats or other Jarge objects in a
threatening manner;

h. there js a high vorume of vehicre traff ic
arising f rom opp pat,ro7s, gawkers wishing
to view the occupat ion si te,  media and
governmenE offieiaTs;

i. cheekpoints have been established by the
oPP at which every vehiere -r.,s st,opped and
the oeeupants questioned before they ean
proceed into the survey; and.

j. bright security Tights have been ereeted
aTong the perimeter whieh are on at arl
t imes disrupting sleep ;

k - the l-ocal schoor r.,s required. to be under
eonstant surveiTLance by opp offieers; and

7. ehiTdren who attend the Loeal school have
been required to undergo evaeuating
procedures and have had to engage in
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driTls where they are removed to the loeal_
arena.

EONTINUING PROEEEDINGS

[34] on the agreement of  the part ies,  th is mot ion under

Ru le  2L  i s  a l so  under  s .  5 .1  (a )  o f  t he  c lass  p roceed ings

cer t i f i ca t ion process,  shou ld ,  o f  course,  the ac t ion not  be

dismissed herein.  In my view, the nature of  th is act ion does not

lend i tsel f  we1l to an ear ly test  of  the lega1 basis for the

act ion by way of a Rule 2L mot ion. As may be seen, much of the

analysis is determinative on issues of proximity and the broad.er

pol icy against recognizing pr ivate r ights of  act ion in

si tuat ions of  indiscr iminate numbers of  c laimants with an

indiscr iminate number of  c laims seeking indiscr iminate and

indeterminable amounts of damage. Without the analysis und.er s.

5 of  the Class Proeeedings Aet,  €rs to the def in i t ion of  who wi] l

be claimants, what, i f any, common issues they have or ind.eed if

a pr ivate law r ight of  act ion is the appropr iate process, as for

example, given the Slovernment' s init iatives under the , IrocaL

Busrness Emergeney ReJ. ief Assi stance programme' .

[35]  where,  ds  in  th is  caser  pErr t icu lar ly  the c la im in

nuisance, the whole si tuat ion is extraordinary;  one many say

novel, can a cause of action not also be anything but novel?
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[36]  In  order  to  g ive the defendant  f ina l i ty  to  i ts  mot ion,

r  am dismissing the mot ion. r  do so reserving the r ight in the

court  on deciding the proposed oncoming cert i f icat ion mot ion, to

reject cert ' i f icat ion, i f  deemed. appropr iate,  under s.  5 of  the

Class Proeeedings Aet.

[ 3  7 ] fn conclusion the court  is unable to f ind that th is

act ion,  4 t  th is  s tage o f  i ts  prosecut ion,  cou ld  not  poss ib ly

succeed with the exception of the claim of the proposed propert,y

owners class. This claim fails on proximity und.er negligence an6

on a lack of  a special  relat ionship,  for the requirements of  an

act ion in pure economic Ioss.

[ 3 8 ] r  invi te counsel to discuss the issue of cost,s .

Perhaps given the comments made in these reasons, the costs to

date may be reserved to the d.etermination of the certif ication

motion' rn any event, r wouId ask counsel to arrange, through

the tr ia l  co-ordinator,  et t  Hamil ton ,  a convenient t ime for a

telephone conf erence und.er the continuing case management

mandate.

Released : December 2L, 2007

CRAIIE ,f .
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