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l1 l  The issues of law raised. in the Statement of  Claim,

now challenged under this Rule 2L motion by the Crown, are

complex in the extreme. On the al legat ions in this act ion and

the related actions that are also challenged. by the Crown by

Rule 2t motions may lead a reasonable person to conclude that

the residents of Caledonia have had many adverse consequences
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f rom the events that occurred f rom February to .June , 20 06 ,

through the bl-ockades and occupations of public property and to

the present occupations of Crown-owned Henco lands. The over-

arching issue is whether these many and diverse individuals have

common law r ights of  act ion.

t2l ft is noteworthy to observe that a common feature of

municipal  pol ic ing was absent in these cases, namely that the

pol ice would be under the jur isdict ion and author i ty of  the

municipality. In this case the Corporation of Haldimand. County

(a former defendant in this act ion) contracted out those

services pursuant to s. 10 of the Poliee Serviees AeE and in so

doing transferred al l  author i ty and discret ion to the Ontar io

Provincial Pol-ice as administered through the def endants Gwen M.

Boniface and Brian Haggith, and indirectly to the d.efend.ant, Her

Majesty the Queen in Right of  Ontar io.  Essent ial ly th is dispute

ar ises from the bel ief ,  by the plaint i f fs and those they seek to

represent in this c lass proceeding, that statutor i ly mandated

pol ice services were not provided to them by the defendants.

t 3 l The issue bef ore me on this motion is whet,her the

plaint i f fs have framed their  complaints into legal ly recognized

causes of act ion by the pleading of the required const i tuent

factual  elements and legal  ingredients and, more largely,



- 3 -

whether the complaints are causes of action when properly

p leaded.

t4l  The plaint i f fs have amended. their  Statement of  Claim a

number of  t imes. The amended pleading of 9 , fu ly ,  2007 is

attacked by the appl icants in this mot ion. There is,  however,  a

further draf t  Amended Statement of  Claim, for which counsel for

the plaint i f fs seeks leave of the Court .  This draft  has been

served on all counsel and is part of the materials forming the

Record herein.

l5l Counsel have agreed. that the present RuIe 2L motion

appl ies  to  s .  5(L)  (a)  o f  the CLass proeeedings Aet  cer t i f i ca t ion

p rocess .

l5l The grounds cited by the applicant Crown on this

motion may be summarized as fol lows, that:

l - .  the Statement of  Claim fai l -s to plead the tort  of

mis feasance in  pub l ic  o f f ice ;

2 .  the s ta tement  o f  c ra im fa i ls  to  p lead the

requirements of  the tort ,  of  negl igence;

3 -  a duty of  care of  the OPP to the plaint i f fs cannot

co-ex is t  w i th  i ts  duty  to  the pubr ic  a t  la rge;
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that  the s ta tement  o f  c ra im is ,  in  essence,  a

complaint  against pol ice discret ion dur ing a nat ive

protes t ,  a  d iscre t ion that  is  not ,  by  raw,  fe t tered.

by the private Iaw of negrigence and of nuisance; and

that the claims of the proposed business class and

property owners classes seek damages in pure economic

loss in c ircumstances that are not recognized. as a

category for recovery in 1aw.

thumbnail chronology, t,aken f rom t,he statement of

fol lows :

28 February,  2006 First  occupat ion of  Douglas creek

Estate by three CIan Mothers of  the

Haudenosaunee Confederacy ;

3 March, 2005 Inter locutory fnjunct ion issued to remove

occupants ;

March, 2006 A permanent rnjunct ion together with

findings of contempt and orders for arrest

of  those occupying Douglas Creek Estates;

5 .

t 7 l

C1aim,

A

i s  a s

20 Apr i l ,  2006 oPP act ion in to  Douglas creek Esta tes ;
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2006 Nat ive push back with barr icading of

Argyle Street and Highway 6 burning of the

Ster l -  ing Street rai lway br idge ,  vehicle

thrown onto Highway 54 various cases of

reckless dr iv ing of  motor ized vehicles

vandal iz ing of  the locaI Hydro faci l i ty wi th

the interruption of power blockage of the

Rai l ink Rai lway r ight-of  -way tracks ;

The raying of 53 charges invol-ving breaches

of  the peace;

22 May, 2005 Power restored fol lowing repair  of  the

damaged Hydro faci l i ty;

L2 , fune, 2006 This act ion commenced;

L3 . .Tune,  2005 Native bLockade of Argyle Street, Highway 6

and Rai l ink  r ight -o f -way l i f ted;

Purchase of Douglas Creek Estates by the

crown in settrement of claims of the owner

and injunct ion appl icant,  Henco Limited;

Permission granted by the Crown In Right of

Ontario as the owner of Douglas Creek

mid- ,June  ,  2006
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Estates to the nat ive protestors to remain

in occupat ion;

For a more detai led discussion of  events,  one may see the

proceedings in Henco Industries LimiEed v. Haudenosaunee Six

Nation Confederaey couneiT, Docket z c45959 and c45933

t 8 l r  l -ook f i rst  as to whether the facts as alreged

support or are capable of supporting, a claim known to the 1aw

for the damages that are sought on behalf of the proposed class

claimants.  This analysis is in i t iated by reference to the

decision of the Divisional Court in Jane Doe v. Board, oE

commiss ioners  o f  por ice  e t  ar .  74 o .R.  e i l  zzs  @ p.  23g:

Have the causes of
pTeaded?

In my opinion,
generaT prineipTes
staEements of  c7aim,
suf f ic ient .

aetion been properly

having regard to the
that appfy to a77

these pleadings are

So far as the aTTeged failure on the
part  of  the pTaint i f f  to speci f ieal ly plead
a speeiaT proximate reTationship between her
and the pol iee, I  am sat isf  ied that Ehe
facts aLIeged inpTiei t fy support  th is.

As regards the submission that. in the
area of poli"y, the pTaintitf has failed to
specificaTTy pTead that the discretion of
the defendants or any of them was
irresponsibly made, this Eoo -zs implicit in
the faets aLIeged
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In my view, these arguments go to form
as opposed to subs tanee . In aeeordanee wit,h
the guideh.ne,s set out by Dickson ,J. (as he
then was) in Operation Dismantle, supra, the
cLaim must be read as generously as
possibTe, with a view to aeeontmodating any
inadequaeies in the f orm of t,he aTTegations
due to draft ing def ic ieneies. With this
principle in mind, I am satisfied that these
pTeadings may sEand.

There have been many judges in many cases who have

engaged the analysis of proximate or special relationship under

the f irst stage of Anns/KamToops, f ol-Iowed by the policy

considerat ions of  the second stage, for determinat ion of  duty of

care and for determinat ion of  the possibi l i ty of  a novel

category in act ions for damages in pure economic Ioss. Given

that th is act ion is under the Class Proeeedings Aet,  the pol icy

considerat ions are very much an issue. However ,  a cert i f icat ion

motion has not occurred to date and accordingly there is no

determinat ion o f  the def in i t ion  o f  c lasses and sub-c lasses.  I

observe that of ten the def in i t ions proposed by plaint i f f ,  s

counsel are reduced in scope by the Court.

[10] The Statement of Claim through the various amend.ments

proposes the fo l lowing c lasses:  the Caledonia  Bus iness Class;

the Propert,y Owners Class; the Contractors Class and the Highway

6 C1ass. The def ini t ion of  those who would comprise the var ious

classes is broad. I t  might be said general ly speaking, to
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encompass, the Town of Caledonia and environs. This is a RuIe 2L

motion. f  am required to read the Statement of  C1aim so as to

see the substance from the form. Shou1d I do so, I would see the

Caledonia Business Cl-ass to be restr ict ,ed to t ,hose persons

owning or operat ing businesses on Argyle Street wi thin the

blockaded sect ion, who, due to the al leged OPp enforced.

blockade, were deprived of an opportunity to carry on their

businesses in the per iod of  20 Apri l  to L3 ,-Tune ,  2006 .  The

damage claims of th is group is for loss of  business revenues,

clear ly a c laim in pure economic loss. r t  is uncertain whether

there is a c laim for property damage.

[  1 1 ] s imi lar ly ,  the cont rac tors  c lass  is  spec i f ica l ly

d e f i n e d  ? s :

tt2l

Af 7 eontraetors or subcontraet,ors of Henco
Industries Limit,ed or their agents, who were
eontraeted to provide serviees and materials
to owners, deveTopers, buiTders or
contraetors on the Douglas Creek Estate
Subdivision on February 28, 2006 .

Th is  aga in  is  a  d iscreet ,  spec i f ic  group o f  e la imants

claming damages upon the alleged OPP failure to enforce the

Henco injunct ion depriv ing them the benef i ts of  their  contracts.

There is a quantitative number of claimants claiming a

quant i tat ive sum of speci f ic damages over a speci f ic per iod of

t ime.  Once aga in ,  th is  is  a  c la im in  pure economic  loss .
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[13] The proposed Highway 5 Class is broadly def ined.

Should the def in i t ion be more constr icted to those persons

owning or carrying on a business in the geographic area within

the Highway 6 closure, allegedfy enforced by the opp from Green

Road and the junct ion of  Argyle Street South, f rom the per iod. 20

Apri l  to 13 r fune ,  20 05 ,  such a claim may f  al l  wi thin the same

considerat ions as the Caledonia Business Cl-ass for the purposes

of  th is  mot ion.

[ 1 4 ] The most problematic proposed class is that of  the

property owners.  The plaint i f fs have not of fered, and I  do not

see, a 1egal struct ,ure f  or th is c laim that l inks the al leged

wrongful conduct of the defendants as the cause of a declining

property value throughout the Region. It would seem to be the

logical  considerat ion that once the nat ive protest was

init iated, whether the response of the Crown was passive or the

most extreme al ternat ive of  total  enforcement of  the in junct ions

by arrests and removal through the overmatching of force by

greater force, Lhe market values of  propert ies in the area, both

within the Haldimand Tract and adj acent to the Tract, would be

adversely af fected. This mot ion, however,  is not to test  the

fac tua l  s t rength  o f  the c la im.
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[ 1-4 ] The alternative to the above analysis would be a

pleading that al leges that had the OPP immediately enforced the

Inter im Injunct ion i t  would.  have di f fused. the manifested protest

bef ore any momentum developed. This approach then l-eaves the

issues of a novel  c laim in pure economic l -oss .

[ 1 s ] our courts have come to the view that it is a

dangerous policy to expand the common Iaw based on motions upon

al leged fac ts  that  are  whatever  the p la in t i f fs ,  so l ic i to rs

draft ing the Statement of  CLaim state them to be. The Supreme

Court of Canada has most recently cautioned the courts of this

danger and to avoid other than incremental and progressive

developments in the common law. ft is in this regard that one

might see with profit the comments in Hi77 v. Hamilton-Wentworth

Reg iona l  Po l i ee  Serv iees  Board ,  (2007)  e .C .C .  4L ,  Docke t :  3 t_227 ,

p a r a .  2 7  .

PURE EEONOMIE LOSS

[16] Do these claims for pure economic loss fal I  wi thin the

recognized categories? An argument may be made under the

performance of a service and under relational economic loss

categor ies .


